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apply with equal force and propriety to the facts in the princi- 
pal case, which represents merely a difference in degree, but not 
in principle. 

Where, as in the Shoemaker case, there is no proof that the 
date stated in the indictment is erroneous, the accused need only 
show that he was not in the demanding state on the date 
charged. 8 Of course had the demanding state been able to show 
that the offense was actually committed on another day and that 
the accused was within its borders on that day, extradition 
would have been granted. 9 This, however, throws a difficult 
burden of proof upon the state. Therefore it would seem that 
wherever consonant with the rules of good pleading 10 in the 
state where an indictment, intended for use in extradition pro- 
ceedings, is drawn, the crime should be alleged to have been 
committed "on or about" a certain day. 11 

/. C. A. 

Evidence: Judicial Notice of Local Option Election. — 
Courts will take judicial notice of a general law. Where a general 
law provides for a local election, as the "Wyllie Act" 1 in Cali- 
fornia, will the courts take cognizance of the result of that elec- 
tion? On this point there is a sharp conflict in the various states 
and the authorities are almost equally divided. 2 California, in the 
case of People v. Mueller 5 adopts the view, that although the 
court will take judicial notice of the terms and effect of the law, 
it cannot take judicial notice of the result of the local election 



s State v. Schlachter (1907), 21 S. D. 276, 111 N. W. 566. 

9 Hyatt v. Corkran (1903), 188 U. S. 691, 47 L. Ed. 657, 23 Sup. Ct. 
Rep. 456. 

10 Cal. Pen. Code, § 959, subd. 5, provides that the indictment or 
information is sufficient if it can be understood therefrom "that the 
offense was committed at some time prior to the time of finding the 
indictment or filing of the information". For a collection of some of 
the authorities on the subject in the various jurisdictions see Bishop's 
New Criminal Procedure, § 387 and notes 75 and 76 thereto, and § 390 
and notes 94 and 95 thereto. Also see 22 Cyc, p. 317, notes 71, 72 and 73, 
from which it appears that in a great majority of the states, includ- 
ing California, "on or about" a certain day, constitutes a sufficient 
allegation of the time of commission of a crime, except where the day 
is essential to the description of the offense. 

"People v. Baker (1911), 142 App. Div. 598, 127 N. Y. Supp. 382. 
There the accused was proved to have been within the borders of the 
demanding state on January 22; the indictment charged the commission 
of the crime "on or about January 26". The court held the proof 
sufficient, "for the indictment is not limited to the date of January 26, 
but charges the commission on or about that date." See also Ex 
parte Hoffstot (1910), 180 Fed. 240, affirmed in Hoffstot v. Flood (1910), 
218 U. S. 665, 31 Sup. Ct. Rep. 222, but no opinion given. 

1 Wyllie Act, 1911 Stats. Cal. 599. 

2 Chamberlayne, The Modern Law of Evidence, §§ 621, 622. The 
author gives the weight of authority for the view that the court should 
not take judicial notice under these circumstances. 

3 (October 5, 1914), 48 Cal. Dec. 359, 143 Pac. 748. 
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by which it is put in operation or prevented from operation. The 
sole reason given therefor is that the result of the local election 
is not a "fact established by law" within the meaning of subdivision 
two, section 1875 of the Code of Civil Procedure, which amounts 
to saying that the code is exclusive on the matter of judicial 
notice. 

In regard to this point the late Chief Justice Beatty in a notable 
controversy 4 in this state, said: "The legislature of California by 
a constitutional law, has enumerated the facts of which courts may 
take judicial notice in the absence of proof, and by necessary 

implication has excluded all others It was for the 

express purpose of defining the power of courts as to the matters 
they could consider without allegation or proof that this law was 
passed, and they are bound to obey it. No lawyer supposes that 
they can disregard it." 

That section 1875 of the Code of Civil Procedure constitutes a 
limitation on the subjects of which the courts may take judicial 
notice seems unsound, and is inconsistent with the rulings of the 
court on numerous occasions. 5 In the case of People v. Schmitz, 6 
the indictment was drawn on the theory that the acts of the 
defendant were unlawful irrespective of his official position, pos- 
sibly on the theory that breach of official duty might be construed 
as a misdemeanor under section 521 of the California Penal Code, 
and not a felony under section 520. The Supreme Court, how- 
ever, held that such acts, if done by private persons, constituted 
no crime; but it is obvious that if not criminal when committed 
by private persons the acts are not criminal when committed by 
officers, unless there is a breach of official duty. To have taken 
judicial notice that defendant Schmitz was mayor, or to have 
alleged that fact directly would not have been sufficient, without 
showing the means whereby money was extorted through a breach 
of official duty. Even if judicial notice had been taken the judg- 
ment would still have rested on issues of law and fact not alleged 
and not litigated. The court can hardly on demurrer take judicial 
notice that a defendant named Schmitz sued as a private individual 
is the same person as the mayor. If, however, the case were tried 
on the theory that he was the mayor, and if that were the only 
essential missing from the pleadings, the judgment might well be 
sustained. On the other hand the court will take judicial notice 
of acts performed in an official capacity. The distinction is set 



*3S Cal. Dec, letter inserted after page 485. 

5 Hughson v. Crane (1896), 115 Cal. 404, 47 Pac. 120 (the court 
took judicial notice of the financial history of irrigation bonds); Edson 
v. Southern Pacific R. R. Co. (1904), 144 Cal. 182, 77 Pac. 894, (judicial 
notice that few travellers between San Francisco and Fresno avail 
themselves of certain privileges of unlimited tickets; opinion by 
Beatty, C. J.); People v. Mueller (1914), 48 Cal. Dec. 355, 143 Pac. 750, 
(wine contains more than one per cent of alcohol). 

• (1908), 7 Cal. App. 330, 94 Pac. 407, 419. 
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out in County of San Joaquin v. Budd, 7 "The court takes judicial 
notice of the fact as to who are the judges of the superior court 
of that county, and of their official acts, — that is, of such acts as 
can only be performed by a judge of that court in his official 
capacity. But the court can have no judicial knowledge that a 
person who is sued upon a promissory note, or made a defendant 
in an action to recover possession of real estate, and who may 
have the same name as a judge of the superior court, is in fact 
such judge." As the court points out, that case arose on 
demurrer. In the principal case, however, the question came up 
after verdict and the defendant could not have been misled in any 
way. The effect of the decision is to make the indictments in these 
liquor selling cases more prolix and the trials longer by the 
requirement of formal proof in every case of a matter which every 
one knows. 

The function of judicial notice is to expedite trials by omitting 
proof of those things which it would be futile to dispute and 
which if disputed, would be capable of unquestionable demonstra- 
tion. There can be no injustice by taking judicial notice of a fact 
clearly in issue for this merely means making a prima facie 
assumption which may be controverted by evidence. Judicial 
notice is one of the efficient means of shortening trials and the 
court should take advantage of the principle whenever it can be 
done without the sacrifice of substantial rights. The doctrine 
should not be confined to the cases for which an exact precedent 
can be found for neither the judges nor the legislators can pos- 
sibly foresee every case that new times and new conditions will 
create. 

T. B. R. 

Insurance: Double Indemnity for Injury in Passenger 
Elevator: What Constitutes a Passenger Elevator. — Critics 
who have had little to do with the difficult art of interpretation 
are often heard to criticize courts because they refuse to attrib- 
ute to words used in statutes or writings a uniform meaning, or 
because they fail to read them in a literal sense. Much unjust 
criticism was for instance, some time ago passed upon the Su- 
preme Court of the United States because it read the words "re- 
straint of trade" in the Sherman Act as in effect equivalent to 
"unreasonable restraint of trade". Such critics forget that the 
process of interpretation is not "a mere operation requiring the 
use of grammars and dictionaries, a mere inquiry into the mean- 
ing of words." The judge who is a master in the art remedies 
"by a sort of equitable jurisdiction, the imperfections of human 
language and powers of using language." 1 

* (1892), 96 Cal. 47, 30 Pac. 967. 

1 F. Vaughan Hawkins, on the Principles of Legal Interpretation, 
reprinted in Thayer, Preliminary Treatise On Evidence at the Common 
L,aw, Appendix C. 



